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BRIEF FOR APPELLEES. 


By the motion to dismiss the whole hill it is admitted that 
Charles M. Campbell recovered on March 19, 1915, two un¬ 
conditional final decrees in equity in the Supreme Court of the 
District of Columbia for certain respective sums both against 
Samuel C. Redman and another; that said decrees at the time 
of rendition became liens on certain real estate of said 
Redman, which is described; that plaintiffs are assignees of 
said Charles M. Campbell; that said Redman’s interest in 
said real estate is subject to certain incumbrances by deed of 
trust, and that said defendant’s interest in said real estate is 







purely equitable: that said Redman is the owner of certain 

shares of the Chapin-Sacks Company, which plaintiffs cannot 

lew thereon because they do not know in whose name thev 

stand nor in whose custody they are. 

%■ «/ 

The bill seeks a decree for sale of Redman's interest in the 
real estate, and by interrogatories to obtain discovery in re- 
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spect of the whereabouts of the stock and to subject it to sale. 

As stated in appellants' brief, the question principally in¬ 
volved is the construction of section Til4 of the Code, which 
is sufficiently quoted on page 10 of appellants’ brief. 

Plaintiffs below and appellees here contend: 

That the Code is to be deemed to be one statute, and that, 
as repeatedly construed by this court, is of a highly remedial 
nature. 

Approaching the discussion from this viewpoint, we insist 
that the one distinguishing feature of the Code is the uni¬ 
form intent to relieve the administration of justice from the 
burden of ancient technical rules of procedure. This is seen 
in such provisions as those which deal with after-acquired 
real estate, words of inheritance in conveyances of real estate, 
and especially in the provisions of section T214 as interpreted 
by certain other sections of the Code. 

The old law in respect of the relation of judgments as 
affecting equitable interests in real estate was always a sub¬ 
ject of dissatisfaction to the profession by reason of the com¬ 
plicated method of procedure. To remedy this difficulty 
Congress swept away certain requirements which, as every 
one realized, were of no real importance, and to accomplish 
that object went to the root of the matter, and bv making 
judgments proprio rip ore liens on equitable interests in real 
estate and giving affirmative relief in equity without requir¬ 
ing any preliminary steps to confer jurisdiction, at once 
made obsolete all the learning which is set forth in appel¬ 
lants’ brief. 
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Inasmuch as by section 1214 equitable interests in real 
estate, are made primarily liable to lien of judgments the 
reason for showing exhaustion of the remedy against per¬ 
sonalty in order to lay a foundation for resort to equity has 
ceased and the rule so far as it ever existed also ceased. 

This court in the recent case of Thompson vs. Franklin 
National Bank. 44 Washington Law Reporter, page 325, has 
called attention to this characteristic of the Code in refer¬ 
ence to the changes in the law of negotiable instruments, and 
as to sections 1210 and 1404 of the Code in Bunch vs. U. S., 
etc., 40 Appeals B. C., 156. Because of the provisions of 
section 1214 Congress has affirmatively declared that there 
is no adequate remedy at law in the cases thereby dealt with 
and whether this shall he treated as conferring new juris¬ 
diction or as dispensing with previous requirements is imma¬ 
terial. All discussion, therefore, concerning the effect of 
section 723 of the Revised Statutes of the United States is 
quite immaterial. The same is true of the cases cited by 
appellant. All of them antedate the Code, and are as obso¬ 
lete now as would be cases prior to the Code holding that 
after-acquired real estate did not pass by a will published 
before its acquisition. 

By examination of sections 1070. 1082, and 1084 of the 
Code it will he observed that Congress made and intended to 
make a distinction as to procedure in reaching equitable in¬ 
terests in personalty and such interests in realty. 

Section 10/0 makes the execution a lien on equitable in¬ 
terests in personalty. 

Section 1082 provides that executions mav be levied onlv 
on legal estates in realty. 

Section 1084 provides that executions may be levied on 
equitable interests in personalty and that the lien thus 
obtained may be enforced in equity. 

But in dealing with real estate it is the judgment itself 



which creates the lien, and without any requirement of issu¬ 
ance of execution gives the remedy in equity. 

The marked difference in dealing with the two classes of 
property is extremely significant. 

B. 

An additional illustration of the legislative intent is found 
in section 20 of the Code whereby in order to make the 
judgment of the municipal court a lien on real estate a writ 
of execution i< required to ho issued and returned. This 
was the old law. and Congress reiterated it in section 20. hut 
section 1214 embodies new laic and does not require issu¬ 
ance of the writ as a prerequisite to procedure in equity. 

The omission in section 1214 to require issuance of execu¬ 
tion in respect of realty cannot he supplied by inference, but 
must he attributed to an intention to relieve the former prac¬ 
tice in respect of judgments which became liens on real 
estate from an unnecessary formality. This view is con¬ 
firmed hv the clear reasoning in the cases of— 

Ohio National Bank vs. Berlin. 20 Appeals D. C.. 218. 
Rawlett vs. Nash. 88 Appeals P. C.. 508. 

Tt is apparent that even before the Code this court regarded 
the issuance of a writ of execution as of no real importance. 
Mehler vs. Cornwell. 8 Appeals P. C.. 02. 

Tn this case it appears that Bedman owes this money and 
ought to pay it. and the fact that, although the decrees were 
passed March 10. 1015. they had not been paid April 25. 
1010. shows what a meaningless ceremony the issuance of the 
writ of execution would he. 

Tn its last analysis "Redman is in the attitude of one who 
admits his liability, hut complains that certain mere forms 
of procedure were not followed. Such a contention is most 
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satisfactorily and wisely dealt with in the case of Bride vs. 
Reeves, 37 Appeals D. C., 231. 

All of which considerations confirm the appellees’ conten¬ 
tion that under section 1214 the issuance of a writ of execu¬ 
tion is no longer required before the plaintiffs are entitled to 
file their bill. 

So far as the decree below dealt with the Chapin-Sacks 
stock it is not final, and therefore not yet appealable. If 

it be, then the admitted necessity for discovery would sus- 

/ */ «/ 

tain the bill in anv event. 

a 

There is no method of reaching corporate stock where its 
whereabouts and the name in which it is held are unknown. 
Section 1082 does not meet the situation and the only avail¬ 
able procedure is in equity. 

Murray vs. Ager. 105 U. S., 126. 


The motion to dismiss is addressed to the whole bill, and 
if even only so much as relates to real estate is sustained the 
motion was properly overruled. 

So far as the criticisms as to the frame of the bill are 
concerned, they are required hv rule 5 of the equity rules 
of the court below to he raised hv a motion to make definite 
and certain, which motion is waived by a motion to dismiss. 

As further supporting the appellees’ contention as to the 
lack of necessity, under section 1214, of the issuance of a 
writ of execution, it is submitted that, even if the court 
should deem such procedure as necessary, then, under the 
authority of the case hereinafter cited, the only advantage 
appellants could gain would he that the decree would be 
reversed without prejudice and the cause remanded with 
directions to allow the appellees to issue the writ, and when 
the same had been issued to bring the fact into the record 
by supplemental hill and then proceed to obtain the same 
decree. 


Clark vs. Roller. 199 U. S., 541. 



As this court has well said, there is no vested right in a 
rule of the common law. 

Bunch vs. United States. Ac., 40 Appeals D. C., 156. 

Munn vs. Illinois, 90 U. S., 95-107. 

Finally, it is submitted that if the same beneficial con¬ 
st iuction as heretofore is to be given to the Oode the decree 
l>elow should he affirmed. 

JOHN KIDOUT, 

Attorney for Appellee*. 
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